


























































































































10

11

12

13

14

15

16

17

18

19

20

21

shorelines,” protecting shorelines to the “fullest extent practicable”, and preserving shorelines “if
feasible.”® After considering all the evidence presented at the hearing, the Board is not
convinced that the approval granted to S-R Broadcasting violates the goals and policies
contained in the shoreline elements section of the SMMP. Significant effort has been made to
minimize the impacts this installation would have on the surrounding area. The project, as
conditioned, is as compatible as possible with the shoreline environment. It does protect

important shoreline values to the fullest extent practicable.

8 The Shoreline Elements Goals and General Development Policies specifically raised by CPUSRYV include:
Shoreline Use Element Goal: Assure appropriate conservation and development of Snohomish County’s
shorelines by allowing those uses which are particularly dependent upon their location on and use of shorelines, as
well as other development which provides an opportunity for substantial numbers of people to enjoy the shorelines.
This must be done in a manner which will achieve an orderly balance of shoreline uses that do not unduly diminish
the quality of the environment.

Shoreline Use Element Policy 2: Assure that all uses and developments are as compatible as possible with the
site, the surrounding area and the environment.

Shoreline Use Element Policy 5:  Foster uses which protect the potential long-term benefits to the public from
compromise by short-term economic gain or convenience.

Shoreline Use Element Policy 8: Prohibit uses not water-surface nor shoreline dependent, which permanently
alter the shoreline, conflict with or preempt other shoreline dependent uses.

Historical, Cultural, Scientific Element Policy 3:  Preserve for the public benefit, with opportunity for
appropriate public utilization, significant historic, scientific, and educational areas of the shorelines.

Recreational Element Policy 1:  Identify, preserve, protect and purchase, if feasible, areas with unique
recreational characteristics before other development makes such action impossible.

Recreational Element Policy 8:  Give recognition to the recreational values ot shorelines in their natural state.
Conservation Element Policy 1:  Protect the scenic and aesthetic qualities of shorelines and vistas to the fullest
extent practicable.

Conservation Element Policy 2:  Provide for a beneficial utilization of shoreline resources in a way which will
not have an unreasonable adverse impact on other natural systems or the quality of the environment.
Conservation Element Policy 5:  Give priority to maintaining the function of natural systems in appropriate
environments.

Agricultural Element Policyl:  Protect prime agricultural lands from incompatible and preemptive patterns of
development.

Agricultural Element Policy 2:  Preserve and maintain for present and future needs all existing and potential
areas having a high capability to support agricultural activities.

Agricultural Element Policy 4:  Permit only those developments on prime agricultural land that are required to
maintain, develop or enhance viable farm, agricultural or aguacultural enterprises; e.g.. (a) Barns, milking parlors,
loafing sheds, storage sheds, etc; (b) Farm houses, garages, etc.. (¢) Roads. dikes. drainage ditches, etc.; (d) Rearing
ponds, hatcheries, etc.; and (€) Agricultural waste disposal facilities.
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19.

One policy merits specific discussion. Shoreline Use Element Policy 8 states: “Prohibit
uses not water-surface nor shoreline dependent, which permanently alter the shoreline, conflict
with, or preempt other shoreline dependent uses.” CPUSRV contends this provision alone
requires denial of the SDP. The parties dispute whether the antenna construction 1s a water
dependent use. The evidence established that AM radio transmission towers, in general, do not
need to be on or adjacent to fresh water to propagate an acceptable signal. The evidence further
showed that in this particular situation, the goal of serving additional parts of Snohomish County,
combined with the physical and regulatory constraints on the placement of AM radio facilities,
require the transmission tower to be located in the conductive soil of the Snohomish River
floodplain.- On the facts of this case, a location in the floodplain of the Snohomish River, an
area which has been designated by Snohomish County as shoreline,’ is necessary for siting the
AM transmission facility. Even if the S-R Broadcasting facility is not considered a water-
dependent use, it is not barred by Policy 8. The antennas would not permanently alter the
shoreline, conflict with, or preempt other shoreline dependent uses. The towers would be placed
over 700 feet from the river and would not alter the terrain or vegetation along the shoreline.
The towers would not conflict with typical uses of the shoreline including fishing and boating.

Since the construction would be well back from the river, it would not preempt any other

¥ Snohomish County has chosen the option of including the entire floodplain of the Snohomish River as a shoreline.
This approach is authorized but not required by the SMA (RCW 90.58.030(f), and a number of other jurisdictions
have a more limited scope for shoreline jurisdiction surrounding rivers.
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shoreline dependent use that might be made of the separately owned waterfront property.
Shorelines Use Element Policy 8 does not preclude this project.
Agricultural Policies
20.

CPUSRY argues that the County has failed to consider its many policies relating to
agriculture in issuing this SDP. The County’s decision document (Ex. J-6) does not specifically
mention agricultural policies in the SMMP or elsewhere, although it does mention compliance
with Shoreline Use Element Policies, which include agriculture. (Ex. J-6, 96)."" As discussed
above, the evidence did not support a conclusion that farming operations would be impacted by
the radio tower installation. The main agricultural impact alleged by CPUSRYV is the aesthetic
impact of introducing large radio towers in this currently rural setting. Craven Farms is
concerned that the destination part of their farming operation would be harmed by the intrusion
of large towers very near their pumpkin patch. The towers would be visible from the parking lot
at Craven Farms, from some areas approaching their wedding venue, from the fields and from
the outdoor activity areas. While Mr. Craven’s description of changes in rural life and farming is
very credible, the preservation of productive agricultural land being addressed by the County’s

agricultural goals and policies is not impaired by the project. The commercial or retail aspects of

" Given the number of issues raised during the history of this project and the numerous policies highlighted by the

project opponents, the County’s ultimate decision in J-6, is notably lacking in detailed analysis. The evidentiary
record in this case, including the many exhibits from earlier county proceedings and live testimony, provides the
Board with an adequate basis for rendering a de novo decision on this controversy, but the County should be
cognizant of its own requirement to prepare findings and conclusions which support the decision and reflect how the
decision would carry out applicable County policies. (SCC 30.44.250).
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the expanded farm uses allowed in Snohomish County are the only activities potentially

impacted by the project, and even that potential impact is speculative at best, based on a fear that

customers will no longer want to visit or hold events at the farm if the antennae are visible in the

background. The S-R Broadcasting installation would maintain agricultural use of over 99% of |
the project site and the entirety of the surrounding area.

The Board is not persuaded that the agricultural policies in the SMMP or the more
general agricultural 1ssues addressed in the Comprehensive Plan or the Agricultural Preservation
Plan are compromised by the proposed use at this site.

Administrative Processing
21.

CPUSRYV further contends the permit should be overturned because the County processed
the SDP approval administratively instead of submitting it for review before the County Hearing
Examiner. Department action on a shoreline permit application is addressed in SCC 30.44.240.
The Department is directed to review the project for compliance with appropriate policies and
regulations and consider comments received from interested persons. The Department then is
given the option of how to proceed:

(2) The department may:

(a) Approve the shoreline substantial development, shoreline conditional use, or
shoreline variance permit application with or without conditions; or

(b) Submit the shoreline substantial development, shoreline conditional use, or
shoreline variance permit application to the hearing examiner for consideration
together with the department’s recommendation in order to allow interested persons
to present their views. ...
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(1) any recommendation for permit application denial shall require hearing
examiner consideration.

(i1) factors weighed in determining the need for hearing examiner consideration
include the presence of significant economic, health, safety, environmental and land
use issues, and/or conflicts with the county’s adopted plans, policies or regulations.

SCC 30.44.240(2). The County testified that it exercised its discretion to issue the permit
administratively because an extremely large amount of material and comment had already been
presented in the prior hearing examiner proceedings on this project and the lengthy hearing on
the adequacy of the FEIS. The County believed the issues were fully identified and that nothing
would be served by conducting yet another hearing examiner proceeding. CPUSRYV assert that
the factors identified for consideration in referring a case to the examiner are present here and
that failure to conduct a hearing was a fatal flaw in the permit process.

The County did not abuse its discretion under SCC 30.44.240. Given the repeated
opportunities for comment on this project and the extensive hearing on the FEIS adequacy, the
County could reasonably conclude that a further hearing examiner proceeding would not be
helpful in analyzing the project. The project opponents have not been prejudiced by any failure
to conduct a hearing because they have fully litigated the permit approval on a de novo basis
before this Board. The provisions of SCC 30.44.240 provide no basis for overturning the SDP
approval.

22.

The construction of these transmission towers presents a very difficult case because the
installation will cause visual impacts that cannot be entirely mitigated. The SMMP, however,
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specifically allows utility projects in the shoreline environment if general conditions are met.
The towers will have no impact on the river, the riparian vegetation or habitat, or the recreational
uses available. It will not interfere with agricultural production. The proposal has been modified
to minimize its visual intrusion to the maximum extent possible. Despite every effort, however,
the project will still be much taller than anything else on the valley floor and will become part of
the vista from upland neighborhoods. Some of the visual impacts cannot be fully mitigated, but
they have been fully considered as required by SEPA. The evidence does not establish a
violation of shoreline regulations or other applicable County policies. The County has approved
this use in both the conditional use permit and the shoreline SDP permit after full consideration
of its regulations and the competing public interests. The evidence has not established that the
SDP is in violation of the governing regulations and, accordingly, the County’s shoreline SDP
approval 1s upheld.
23.

Any Finding of Fact deemed to be properly considered a Conclusion of Law is hereby
adopted as such.

Based upon the foregoing Findings of Fact and Conclusions of Law, the Board enters the
following

ORDER
Snohomish County’s approval of the S-R Broadcasting SDP i1s AFFIRMED.
DONE this 26th day of December 2006
SHORELINES HEARINGS BOARD
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