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BEFORE THE SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

CITIZENS TO PRESERVE THE UPPER
SNOHOMISH RIVER VALLEY, AL
HIGHBERGER, SUZANNE and FRANK
FENIMORE and JOHN WOLF,

Petitioners,

V.

S-R BROADCASTING, SKOTDAL BROS.
LLC and SNOHOMISH COUNTY.

sHB NO. 06-022

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDER

Respondents.

Petitioners, Citizens to Preserve the Upper Snohomish River Valley, Al Highberger,

Suzanne and Frank Fenimore and John Wolf, (Citizens) challenge the shoreline substantial

development permit (SSDP) issued by Snohomish County allowing S-R Broadcasting, Skotdal

Bros. LLC (S-R Broadcasting) to erect a digital broadcasting site, iricluding transmtssion

structures, within the floodplain of the Snohomish River. The Petitioners also clrallenge the

environmental review conducted for the project.

The hearing in the case was held on October 20, October 23, October 25, October 30,

October 3 1 , and November l, 2006. The first day of the hearing was conducted in Everett,

Washington; the second and third days were held in Seattle, Washington; and tlie final three days

were heard in Lacey, Washington. Administrative Appeals Judge, Phyllis K. Macleod, presided

for the Board, comprised of Wil l iam H. Lynch, chair, Kathleen D. Mix, Andrea McNamara

Doyle, Judy Wilson, Mary-Alyce Burleigh, and Dan Smalley. Counsel Jennif-er A. Dold

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 ( l)
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represented the Petitioners, counsel Keith W. Dearbom represented Snohomish County and

counsel Charles E. Maduell represented the Applicant S-R Broadcasting, Skotdal Bros. LLC.

The proceedings were recorded by Kim Otis and Randi Hamilton of Gene Barker & Associates,

Olympia, Washington.

Witnesses were sworn and heard, exhibits were introduced, the Board conducted a site

visit, and the parties presented arguments to the Board. Based upon the evidence presented, the

Board makes the followins:

FINDINGS OF FACT

l .

S-R Broadcasting Co., Inc. (S-R) is the owner and operator of radio station KRKO-AM.

KRKO-AM ( 1380 AM) has been broadcasting at 5,000 watts from its current transmitter site in

the Snohomish River Valley along Larimer Road since 1959. The Larimer Road transmitter site

allowed KRKO to cover the majority of the County's population as it existed in 1959. (DEIS

p.l) ln the ensuing years, population in Snohomish County expanded outward from Everett,

particularly to the south. The location of the current transmitter site and the 5,000 watt limitation

prevent KRKO from serving much of the county's current population. The effectiveness of the

Larimer Road transmitter site is also diminished by signal impedance and low soil conductivity

associated with the large lr i l lside directly adjacent to the site. (Ex. J-3,p.2).

2 .

In an effort to r-rpgrade its broadcast service, S-R Broadcasting is proposing a new

transmitter site located in the Upper Snohomislr River Valley. The new transmitter would

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 Q\
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broadcast at 50,000 watts, something not achieved by any other cunent signals originating in

Snohomish County. (Ex. J-3, p.2). S-R has identified its project objectives as:

o To construct AM antenna structures in an area that will allow the
station to increase its coverage to include all of Snohomish
County, providing coverage in areas that currently do not receive
coverage from other sources or an extremely limited number of
sources, and to provide enough signal to allow Snohomish
County residents commuting out of Seattle or Bellevue to scan
for the signal on their car radio and pick it up, particularly in the
pre-dawn and post-sunset hours when KRKO must tum its signal
to the northwest.

o To locate a transmitting site away from high-tension power lines,
more densely populated areas, and in an area that is not
encumbered by major environmental and technical issues.

(Ex.  J-4,  p .6) .

3 .

The S-R Broadcasting proposal consists of four self-supporting AM signal transmission

antenna structures, one 349 feet tall, three 199 feet tall, and one 816 square foot equipment

shelter. The proposed structures are designed to be free standing, rather than supported by guy

wtres. The towers have an open lattice design and a slender profile, particularly in the upper part

of the structure. The 199-foot stmctures are 5 feet wide at the base, tapering to l2 inches wide at

the top. The 349-foot transmission structure is 26 feet wide at the base, tapering to 12 inches

wide at the top. The three 199-foot structures will be a neutral gray color, and the 349-foot

structure will be painted orange and white altemating in 50 foot sections as required by Federal

Aviation Administration (FAA) regulations. (Project Narrative, p.l ; Ex. J-20, p.6). The 349-

fbot tower will be equipped with red hazard waming lights; two blinking red lights at the top

I . INDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHts NO. 06-022 (3)
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(each with 180-degree coverage along the horizontal plane, with one visible from any single

vantage point), and three non-blinking red lights on each side of the triangular structure ar 173

feet, approximately mid-height. The red lights would be shielded vertically to minimize impacts

to ground level observers. The waming lights would operate from dusk to dawn, and during

lowlight conditions. The smaller towers will not be equipped with lights. (Ex. J-20, p.6).

4 .

The signal transmission structures will include a "grounding" system consisting of 120

buried # l0 copper wires radiating approximately 200 feet horizontally from the base of each

structure. These radials will be buried at a depth of approximately l8 inches. The ground

surface above the radials will be available for a variety of uses, including agriculture, after the

installation is complete. The structures on this site will be elevated sufficiently to pass base

flood flows. All the structures will be fenced for safety. The total impervious area occupied by

the transmission towers and the equipment shelter will be 4,500 square feet, or .003 percent (%)

of the overal l  site area of 39.75 acres. (Ex. SR-135,p.2).

5 .

The project site is a 39.75-acre parcel of property adjacent to the southwest intersection

of 132''d Street SE and Short School Road. The parcel is located near the Snohomish River, but

is separated from the river by both a large flood control dike and by property owned by others.

The proposed signal transmission tower closest to the river will be located over 550 feet

landward from the ordinary high water mark and over 750 feet landward of the river's edge. (Ex.

SR-135, p.2). The property is located within the FEMA 10O-year f loodplain, which places it

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 (4)
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within the shoreline under the definitions adopted in the Snohomish County Shoreline

Management Master Program. (SMMPXEx. J-7, Section J). The property is zoned Agriculture

Ten Acres (Ag-10) and is designated a Rural Shoreline Environment by the SMMP. (Ex. J-20,

p.6) .

6 .

The site is located in an area referred to during the testimony as the Upper Snohomish

River Valley (USRV). The Snohomish River meanders through this valley lying between

Fiddler's Bluff on the west and the Lord Hill area on the east. North of the site, the USRV opens

up to join the main Snohomish River Valley, a much broader floodplain through which the river

meanders general ly in channels and sloughs to Puget Sound. (Ex. J-17,p.7-8). The land in the

USRV is devoted primarily to agriculture and contains buildings typical of farming uses

including barns, outbuildings, and residential dwellings. The USRV is not completely

undeveloped, but it does have a distinct pastoral character which is apparent driving through the

valley and from viewpoints above the valley.

7 .

The site is bordered to the south by a former Christmas tree farm, Deb's U-Cut.

Testimony indicated the tree farm is no longer active for that purpose. The Craven Fann is

located southeast of the project site across Short School Road. The owners of Craven Farrr-l

engage in a variety of agriculture related activities. Com and pumpkins are grown in the farm

fields primarily for direct sale to members of the public visiting the farm's "pumpkin patch."

Craven Farms has diversified its operations to remain viable in an increasingly difficult business

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 (5)
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climate for traditional crop farming. (Testimony of Mark Craven). Craven Farms is an example

of destination agriculture and they have worked hard to attract retail clientele for farm products

by creating an attraction that includes expanded farm stand stores, picnic areas, facilities for

special occasions, such as weddings, conferences and parties, and hosting special events, such as

antique shows. Craven Farms is actively pursuing destination agriculture and emphasizes the

beautiful rural setting in its advertising. (Ex. A- l). Another farm, Zylstra Farm, lies further to

the south of the project location along the Snohomish River. The Zylstra property is used

heavily for fishing access to the Snohomish River. Cars pay a fee to obtain permission to drive

across the property down to the River for recreational pursuits. (Ex. J-4,p.26).

8 .

The Bob Heirman Wildlife Park (BHWP) is located across the Snohomish River from the

project site. This Snohomish County Park is comprised of 343 acres of river flood plain

meadows, islands, ponds, wetlands, and wooded habitat areas. (Ex. A-5). The park property was

purchased and planned with the express intent to preserve and protect an important river-related

waterfowl area, as well as providing riparian liabitat and foraging opportunities for a variety of

wildl i fe and raptors which reside in or near the park. (Ex. A-5). The BHWP is used as a wildl i fe

viewing area for recreationists, and a venue for outdoor education and nature studies. The

BHWP has a pedestrian trail system, and a snrall parking lot with nearby picnic tables. The

proposed transmission structures would be visible from certain locations within the BHWP.

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 (6)
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9 .

Fiddler's Bluff, to the west of the site, is developed with the Kenwanda residential

neighborhood. The development consists of approximately a hundred single family dwellings

and a golf course. Many of the homes are oriented to take advantage of expansive views of the

USRV floor, the River, Lord Hill and the Cascade Mountains. The proposed towers would be

visible from a number of vantage points within the Kenwanda neighborhood, including from

both public spaces and private residences. (Ex. J- 17 , p. 9).

10 .

Lord Hill and the hills leadins to Devil's Butte on the east side of the USRV contain a

mix of semi-rural and rural homesites, some small agriculture, and wooded lots. The flanks of

the hills are mainly wooded although many of the owners have oriented the dwellings to take

advantage of any available views. (Id at p. 9). A tower supporting FM/television transmission

sits at the top of Lord Hill and is visible from the park, areas along the Valley floor, the BHWP,

and the Kenwanda neighborhood. The Lord Hill Regional Park, approximately 1,400 acres in

size, is situated on or near the crown of Devil's Butte. The project site cannot be seen from Lord

Hif l  Park. (Ex.I-2, p. l9).

l l .

Harvey Field, a general aviation airport, is located a distance to tlie north of the site, just

south of the Snohomish City limits. The airspace comected with the field is entitled to

protection under federal regulations. Regulatory limits on a KRKO transmitter site include

restricting the antennas to 500 feet in height and providing adequate spacing from the airport

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 (7\
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runway, based on the antenna height. These requirements eliminated a large portion of the

Snohomish River Valley from consideration for the new KRKO transmitters. The proposal,

however, has received a Federal Aviation Administration (FAA) Determination of No Hazard to

Air Navigation dated February 5,2001 for the Old School Road site. (Ex J-3, Appendix B, p.

I  l ) .

t2 .

The KRKO transmitter project was initially submitted to Snohomish County for permit

approval in October 2000. The application included State Environmental Policy Act (SEPA)

review, a zoning conditional use permit, and a shoreline substantial development permit. The

original design called for eight AM radio antenna structures; five were 466 feet in height, and

three were 425 feet in height. Consistent with common practice in the industry, the structures

were to be supported by guy wires. As required by FAA regulations, all were to be lighted and

marked with orange and white aviation marking paint. After public notice of the project,

voluminous comment letters were received by the County. (Ex. J-4, p.3). The County requested ,

additional information from the Applicant, which was provided. In October 2001, a SEPA

Determination of Non-Significance (DNS) was issued for the project by Snohon-rish County.

Appeals of the DNS were filed, and a combined hearing on the SEPA appeal, the zoning

conditional use permit, and the shoreline SDP permit was held. The hearing was conducted by

Snohomish County Deputy Hearing Examiner Peter Donohue during a period beginning in

January 2002 and extending at various times through May 15,2002. A total of fifteen days of

testimony were heard between January 3l ,2002, and May 15,2002. The County, S-R

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 (8)
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Broadcasting, and Citizens to Preserve, all actively participated in the Hearing Examtner

proceeding. The Deputy Hearing Examiner visited the site and sunounding area on thirteen

separate occasions during the pendency of the application. Many of his observations were

memorialized in an Exhibit 1164,made part of the hearing record, and relied upon as evidence in

the Hearing Examiner decision. Three of the visits occurred after the hearing was concluded.

(Ex J- 16, p. 2). On July 3 l, 2002, Snohomish County Deputy Hearing Examiner Donahue issued

decisions on the SEPA appeal, the shoreline SDP, and the zoning conditional use permit. (Ex. J-

16 .  Ex .  J -17 )

13 .

The Examiner's SEPA decision concluded the project had more than moderate view

impacts on wildlife viewing vantages in the BHWP, on other trail views in the BHWP

cumulatively, on river and river bank views, on Craven Farm and Deb's U-Cut, on numerous

residences on the valley floor and in the Lord Hill and Kenwanda neighborhoods, and on a

cumulative basis on the scenic resources of the valley in general, including from ground level

and from recreational balloon flights. The Examiner overturned the DNS issued by the County,

in part, and remanded it for preparation of an Environmental Impact Statement (ElS) on the issue

of aesthetic and visual impacts of the project. The Hearing Examiner's SEPA decision found the

project would not cause more than a moderate impact on wildlife, including Trumpeter swans, or

on wildl i fe habitat at the BHWP. (Ex. J-16,p.21).

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 (9)
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14 .

ln a separate decision issued simultaneously, the Hearing Examiner denied the shoreline

SDP and conditional use permits (Ex. I-17). The Hearing Examiner's decision concluded the

antenna project failed to comply with several policies and guidelines of the SMMP. The

Examiner's conditional use permit decision concluded the project was incompatible with

surrounding uses, based on the visual and aesthetic impacts. (Id., p. l5)

15 .

Motions for reconsideration were filed by the Applicant and the Citizens to Preserve the

Upper Snohomish River Valley (CPUSRV). The Applicant's petition included a request that the

Deputy Hearing Examiner recuse himself from the case based an appearance of bias arising from

his many site visits and his written material included in the evidentiary record. The Deputy i

Examiner chose to recuse fionr the case, and the County appointed Hearing Examiner Pro-

Tempore. The Examiner Pro-Tempore issr,red an Order Denying Petitions for Reconsideration

and reaff irming the decisions of the Examiner. (Ex. J-18).

16 .

Pursuant to applicable appeal procedures, the Applicant filed an appeal of the Hearing

Examiner's condit ional use decision with the Snohomish County Council  on December 2,2002.

After a closed record appeal hearing, the Council  reversed the Examiner's July 31,2002,

decision and remanded to the Examiner with instructions to grant the conditional use permit,

subject to SEPA review, and subject to conditions recommended in the Planning and

Development Services (PDS) Staff Recommendations, as they might be modif ied by PDS. (Ex.

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
sHB NO. 06-022 ( r0)
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J-4,p.5). The Council ultimately gave final approval to the zoningconditional use permit in

June 2006 (Ex. J-19).

17 .

S-R Broadcasting appealed the Examiner's SSDP decision to the Shorelines Hearings

Board (SHB), but later withdrew the appeal. Prior to withdrawing the SHB appeal, S-R

Broadcasting wrote to Snohomish County seeking confirmation that the company could refile a

substantially similar application under the terms of a County Code provision which provides:

After the final action regarding the denial of a shoreline substantial
development, shoreline conditional use, or shoreline variance permit,
reapplication for a permit involving substantially the same development
on the property shall not be accepted for consideration for a per"iod of six
months.

SCC 30.44.340. (Dold Declaration, Ex. 6). The County responded to S-R in writing, indicating,

"You are correct in yourunderstanding of SCC 30.44.340 in that if SR Broadcasting were to

withdraw it's shoreline appeal, they could resubmit a new SSDP application six months after the

final decision by the Hearing Examiner Pro Tem." (Ex. J-9). S-R Broadcasting then chose to

withdraw its SHB appeal and an Order of Dismissal was issued by the SHB in May 2003. (Dold

Declaration, Ex. 9).

'  
This Board ruled on Sutnmary Judgrnent in this case that the disrnissal of the SHB case did not preclude this

appeal orr the grounds of collateral estoppel or res judicata. (Citizens to Preserve the Upper Snohornish River
Valley; Al Highberger; Suzanne & Frank Fenirnore & John Wolf v. S-R Broadcasting Co., Inc., Skoldal Bros. LLC,
Snohornish Counly, Order Denying SLrmrnary Judgment (October 3, 2006)).

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
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t8 .

The County then proceeded to prepare an EIS on the visual and aesthetic impacts of the

project. The County published a Draft Environmental Impact Statement (DEIS) in December

2004 and a Final Environmental Impact Statement (FEIS) in January 2005. CPUSRV appealed

the adequacy of the FEIS to the Hearing Examiner. Deputy Hearing Examiner, Ed Good, heard

44 hours of testimony on the adequacy of the FEIS and ruled the FEIS was inadequate in two

respects: (l) it did not adequately account for the fact that the Snohomish River is a shoreline of

statewide significance, and (2) it did not adequately analyze impacts to the 50,000 recreational

users who visit the Valley annually. He remanded the matter for further visual impact analysis.

On February 3,2006, the County issued an Addendum to the FEIS (Ex. J-5). The

Addendum reassessed the visual impacts on recreational users of the area. It also adjusted the

mitigation measures required for the project to include a l00-foot-wide buffer of native I

vegetation associated with a river along the western property line and along the boundary line

with parcel 1-003. The remaining perirneter of the site would be planted with a 1OO-foot-wide

buffer of hybrid poplars. (Ex. J-5, p. 9-10). The Addendum concluded there would be some

unavoidable adverse visual impacts despite the mitigation measures. Comment was allowed on

the Addendum and considered by the Examiner. After considerins the Addendum and the

comments received from CPUSRV and others. the Examiner determined the Addendum and

FEIS adequately addressed the visual impacts of the proposal in his decision on the SEPA appeal

and condit ional use application issued March 16,2006. (Ex. J-20, p.8, l0).

FINDINGS OF FACT, CONCLUSIONS
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19 .

The Shoreline Substantial Development Permit application for the new project

configuration, which included the mitigation measures outlined in the Addendum, was filed in

March 2006 (Ex. J-6). The County chose to consider the application administratively rather than

referring the matter to the Hearing Examiner for a public hearing. Given the extensive hearings

on the first project application and the 44 hours of testimony regarding the visual and aesthetic

impacts on the FEIS adequacy appeal, the County did not believe any useful purpose would be

senred by holding an additional hearing. (Scanlon testimony). The County approved the SDP on

June 9. 2006. (Ex. J-6).

20.

Stations such as KRKO-AM use a Medium Wave (MW) radio signal, in contrast to FM

radio and television which utilize very high fiequency or VHF signals. VHF signals travel or

propagateusing l ine of sightpath and, therefore, are typical lyplaced on elevated sites l ike

hilltops. MW signals travel by means of "groundwave" propagation. The MW signal strength

and distance traveled in a given direction are directly dependent upon the electrical conductivity

of the soil along thatpath. Soil with higherconductivity allows the signal to travel farther.

Good fatm soil, such as that found in the Snohomish River Valley, is known to have excellent

conductivity. (Ex.SR22, p.1-2). Proximity to fresh water, however, does not enhance the

launching or propagation of AM radio signals. (Pre-filed Testimony of George Frese, P.E.).

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
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21 .

MW radio stations are allocated by the Federal Communications Commission (FCC) on

an interference basis, and operations must protect the coverage of all existing radio stations.

This becomes particularly relevant after sundown when the MW signals use "skywave"

propagation. Skywaves are radio waves that are reflected back to Earth by the ionosphere, and

thus can travel much farther than groundwaves. This presents the possibility of increased

interference with other stations. KRKO's nighttime operations are limited by the FCC

requirements that AM radio channels protect other stations. These requirements preclude KRKO

from covering much area south of its present transmitter site at night, but allow as much

coverage area to the north as it needs. By moving tlre transmitter southeast, KRKO would be

able to deliver substantially more signal to more of Snohomish County and Everett than it can

from the current Larimer Road site. (Ex. S-R 22 p. l, 8). Arlington, Oak Harbor, Conway,

Granite Falls, and Lake Stevens are all areas that would receive upgraded service if the

transmitter were moved to the proposed location. (|d.,p.19).

22.

The location of the transnritter affects the available coverage and final service area

achievable by the facility. KRKO is interested in providing local public safety information such

as road and school closures and emergency weather forecasts, and community service

announcements, to residents of Snohomislr County and to commuters from Snohomish County

driving to and from work in Seatt le and Bellevue. (Ex. S-R 22, p.20). Most of the areas outside

KRKO's curent service area have access to large FM stations in the Seattle area, but those

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
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stations do not provide regular or comprehensive local information for Everett and greater

Snohomish County. KRKO is equipped to transmit during emergencies and is part of the FCC's

public Emergency Alert System. (Testimony of Andrew Skotdal). A large number of

organizations, businesses, governmental agencies, and special districts have publicly supported

the KRKO proposal on the basis that it would enhance regional news coverage, increase local

public service announcement opportunities, and provide more localized emergency information.

(Ex. J-24).

23 .

In attempting to site the new transmitter facility, S-R Broadcasting also had to account

for additional physical/engineering and regulatory considerations. Successful signal

transmission must originate from a site sufficiently distant from hills to avoid signal impedance.

The site must also avoid high tension power lines which cause signal interference. The property

must be analyzed for compliance with FAA regulations governing interf'erence with flight

operations. The site should preferably be flat and in a sparsely populated area. (Ex. SR-135,

p.9). The combination of limiting factors has substantially constrained the geographic areas

available for successful relocation. (Ex. SR-132). S-R Broadcasting evaluated some altemative

sites as part of the project development process, but none of the other properties that could

satisfy the physical or regulatory constraints were able to achieve the project objectives of

irnproving coverage and signal. (Ex. SR-22 , p. 22; Ex. SR- I 52).
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The proposed transmitter site is located in a prime agricultural area. The area is

characterized as agricultural land of "primary significance" in the Snohomish County

Agricultural Preservation Plan. (Ex. A-3). Using the Short School Road property for radio

transmitters would not interfere with nor prevent agricultural crop production or grazing on other

properties in the area. Neither would the facility interfere with or prevent agricultural use of the

project site. Over 99Yo of the parcel will remain available for agricultural purposes after the

installation is completed. Even the area above the buried copper wiring would be useable for

grass, hay, or shallow crops. (Testimony of Andrew Skotdal).

25.

Shadow Lake, located within the BHWP, is used as a winter roosting site for Trumpeter

swans in Snohomish County. This roost is the only non-hunted roost in the County. In addition

to Trumpeter swans, over 10,000 ducks use the Park's habitat. The Trumpeter swans leave the

roost daily during their winter stay to feed in dairy and agricultural fields in the USRV and

elsewhere. One of the three major flight paths for the foraging Trumpeter swans takes them over

the S-R Broadcasting site at altitudes under the height of the proposed antennas. Trumpeter

swans are heavy, lumbering fliers that prefer open areas without obstructions to their flight. (J-

16, p.22-23; Testimony of Martha Jordan). The possibi l i ty exists that swans would col l ide with

the towers and be injured or killed. The elimination of guy wires from tower supports

substantially reduces the risk of such collisions however, and the KRKO towers were specifically '

F INDINGS OF FACT, CONCLUSIONS
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re-designed to eliminate guy wires after an initial concelx over avian collisions was raised early

in the project design process. (Ex. J-3, P.6).

26.

Martha Jordan, recognized Trumpeter swan expert, suggested swans might abandon the

Shadow Lake winter roost because the towers would inhibit their typical flight paths to foraging

areas in the USRV. Paul Kerlinger, Ph.D., also a recognized avian expert, prepared an avian risk

assessment for the transmission tower project. Dr. Kerlinger's analysis focused primarily on the

risk of avian collisions with the proposed tower structures. He concluded that little to no risk of

fatal bird strikes was presented by the unguyed towers. He identified no other risk to continued

health of the Trumpeter swan population in the area. (Ex. S-R- I 8). As to the suggestion that

Trumpeter swans would abandon the night roost at Shadow Lake if the towers were built, Dr.

Kerliriger disagreed with Ms. Jordan's assertion. Dr. Kerlinger concluded that there is a

complete absence of study or other scientific information supporting the theory that swans will

abandon this secure night roost to avoid flying past the towers. He contends the swans are

reasonably adaptable, a characteristic they have exhibited by leaving roosts located in hunted

areas and changing their foraging destinations as nearby crops or food sources change. Ms.

Jordan's testimony confirmed Trumpeter Swans modify their behavior in reaction to changes in

food sources and to hunting activity near a roost. (Jordan testimony). Dr. Kerlinger testified it is

likely the swans will adjust to the presence of the towers and simply avoid them in their foraging

flights. He points to the fact that the towers occupy only about 250 feet of a mile-wide valley

that is otherwise free of vertical obstructions. (Kerlinger testimony).

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
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27.

The weight of the evidence indicates that Trumpeter swans will be affected to only a

limited degree by construction of the transmission towers in one of their typical flight paths. The ,

risk of actual bird strikes is very slight given the removal of guy wires from the tower design.

The suggestion that the Trumpeter swans will abandon the secure night roost simply because the

towers are constructed is not adequately supported by scientific data or experience. The example

provided of Trumpeter swans no longer using foraging fields in the French Creek area of

Snohomish County is inapplicable because those fields were completely enclosed by tall poplars.

The use of the BHWP as a night roost by Trumpeter swans is not similarly precluded. There is

not convincing evidence upon which to conclude that the Trumpeter swans will be unable to

adapt to the slight change in one of their current flight paths that would be presented by the

towers.

28.

No evidence of significant risk to other waterfowl in the area or in the BHWP was

presented to the Board. While a large number of ducks are present in the vicinity, no harm to

their habitat has been identified. Likewise, no allegations have been made that the towers would

have any impact on fish species present in the Snohon-rish River.

29 .

The BHWP and the banks of the Snohomish River in this area are used for a varietv of

recreational pursuits. Thomas' Eddy and other locations in the Snohomish River near the BHWP

and along theZylstra property are well known and historic fishing sites used by generations of

FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
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by fishing enthusiasts. The oxbow feature at this point on the River is rare and particularly

beneficial to good fishing. Fishermen access the River from the BHWP, the Zylstra access, and

a nearby Washington Department of Fish and Wildlife access point that is on the east side of the

river. Some fish from boats and others from the bank. (Testimony of Bob Heirman). Additional

recreational activities in the area include boating on the river and hiking and wildlife viewing in

the BHWP.

30.

The USRV is also used recreationally for professionally piloted balloon flights. Jay

Woodward actively flies balloons on a commercial basis in the Snohomish River Valley. He

considers it a prime ballooning location, protected from Puget Sound winds, with the advantage

of being very picturesque. He considers the proposed towers a potential obstacle in certain flight

conditions and a detriment to the scenic view from a balloon. An analysis of potential impact to

balloon flight operations was prepared in support of the S-R Broadcasting project by George

Hahn, long time balloon pilot and active member of the ballooning industry. (Ex. S-R 25). Mr.

Hahn analyzed the impact the proposed towers would have on actual flight operations. Since

federal regulations dictate that the minimum flight altitude for balloons is 500 feet, and the

highest tower is 349 feet, the towers should not present any direct danger to balloon flights. Mr.

Hahn's analysis further established that the towers would be a known feature of the flisht

environment and that pilots would have more than ample time to ascend above the towers, if they

were f lying below the al lowable 500 foot height. (Ex. S-R 25, p. I  l) .  The evidence did not

establish an impairment of balloon safety.

FINDINGS OF FACT, CONCLUSIONS
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Visual Impacts

31 .

The Hearing Examiner's decision dated July 31,2002, granted the appeal of the County's

SEPA Determination of Nonsignificance and remanded the matter for preparation of an EIS on

the issue of visual and aesthetic impacts. (Ex. J-16). The County began the EIS process by

arranging for preparation of a DEIS on visual and aesthetic impacts that was issued in December

2003. The DEIS included a detailed visual impacts analysis prepared by EDAW, an established

environmental consulting firm. EDAW performed a visual quality assessment, which is a

structured analysis of the scenic resources within a project area. Assessing the visual impacts of

a project involves an effort to quantify changes to the visual resource. (Ex. J-3, p.27). View

experts acknowledge that visual impact is difficult to measure and assess given the subjective

nature of an individual's response to a particular view. Use of a rational and reproducible

methodology is important to obtain results that can be tested by all interested professionals. (Ex.

J-3, p. 27). ln this case, EDAW used a methodology to inventory existing visual conditions and

evaluate visual changes resulting from the proposed tower construction which was modeled after

the Federal Highway Administration (FHWA) Visual lmpact Assessment process. EDAW's

approach also incorporated methodology frorn the Washington State Department of

Transportation's (WSDOTs) standardized visual character classifications and modified rating

sheets. (Ex. J-3, p. 18). The FHWA and WSDOT methodologies are both long-standing and

well-recognized tools in the visual analysis f ield.

FINDINGS OF FACT, CONCLUSIONS
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32 .

EDAW began by collecting information to describe the existing visual conditions in the

area. Key viewpoints representative of sensitive viewer groups in the proposed project area were

identified, and existing visual resources seen from each key viewpoint were described and

evaluated. The DEIS contained analysis of a total of l9 viewpoints representing views from the

valley floor, from within the BHWP, from the Kenwanda neighborhood, and from the Lord Hill

ar"u.' Specific visual quality rating criteria developed by the FHWA were used to quantify the

visual resources at each viewpoint. The three criteria used to appraise the landscape's visual

quality were vividness, intactness, and unity. The FEIS included analysis of eight additional

viewpoints added in response to comments received on the DEIS. Six of the additional

viewpoints were located at residences within the Kenwanda neighborhood; one was fi-om the

wedding venue at Craven Farm; and one was from Deb's U-Cut. (Ex. J-4).

a a

To illustrate the level of change between existing and proposed visual conditions at each

of the viewpoints, EDAW next prepared visual simulations depicting the proposed towers in the

landscape. Following preparation of the photo simulations, the views including the proposed

towerswereevaluatedforv iv idness, in tactness,anduni tyof the landscape. l  Therat ingswere

further refined by considering adjustments for level of importance and viewer sensitivity. (Ex. J-

4 ,p .21 ) .  TheFEIS iden t i f i ed loca l  res iden tsas themos tsens i t i vev iewers .  Theana lys i s ra ted

- A ntunber of other viewpoints were considered, br.rt not analyzed, because the projecl was not visible tion'r lhose
localions. Several locations within the BHWP fell into this category. (Ex. J-3, p. 25).
't l ,.t str,t ' te cases it was necessary to artif icially enhance or darken the irnage of the transrnission structures lo make
thenr clearly visible to viewers of the photograph. (Testirnony of Joe Cloud)
FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER
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visitors to local parks and those involved in recreational pursuits as the next most sensitive, and

judged passing motorists and agricultural workers as the least sensitive. Viewer sensitivity

ratings did factor into the perceived degree of change, which impacted the adjusted visual quality ,

rating. The EDAW analysis utilized three categories for rating visual quality: high, medium,

and low. ln attempting to assess whether an impact was a significant adverse impact, the

methodology compared the quality rating from a viewpoint before and after the project

development. If the visual quality rating dropped from high visual quality to low visual quality,

the impact was characterized as significant and adverse. If the initial visual quality from a

viewpoint was not high quality, a numeric diminishment within the medium range or from I

I

medium quality to low quality was not considered a significant adverse impact. (Ex. J-4, p 38).

34 .

David Sorey, landscape architect testifying fbr CPUSRV at the Board hearing, suggested

a different methodology should have been used to capture changes that involved reductions from

medium to low quality or high to n.redium quality. (Sorey testimony). Joe Cloud, author of the

EDAW study, testified the high to low quality staridard was adopted to distinguish moderate

impacts from significant impacts. In his opinion. recognizing a lesser change as significant

would set the bar so low that the analysis would be less rneaningful. He designed the method to

have some rigor in measuring signif icant change. (Cloud testimony). The evidence

demonstrated that the detailed analysis contained in the EDAW study was a valid and reasonable

method to measure visual impacts in this case.

FINDINGS OF FACT, CONCLUSIONS
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35 .

The FEIS found that of the 27 viewpoints that were simulated, based on visibility of the

proposed altemative, significant adverse impacts would occur at five viewpoints under

Altemative I (Viewpoints 14, 15,22,24, and25) and four viewpoints under Alternative 2

(Viewpoints 14,22,24, and25).4 These viewpoints generally represent views from the suburban

homes in the Kenwanda neighborhood that look at the proposed project site from a close,

elevated position. The FEIS further concludes that based on similarity to the viewpoints

evaluated, a total of 2l residences in the Kenwanda neighborhood would be significantly and

adversely impacted by the construction of the proposed antennas. (Ex. J-4, p. 38).

36 .

The largest tower would have one blinking red light visible at the top and one solid red

light visible at approximately mid-height. These warning lights would operate from dusk to

dawn and during lowlight conditions. Some of the houses in Kenwanda would be able to see the

red lights on the tower. Farms on the valley floor would also be able to see two red lights.

Photographs of the area taken at night (Ex. SR 167;Ex. SR 232) and the testimony of witness

Andrew Skotdal demonstrated that a number of light sources are already visible during hours of

darkness from Kenwanda and the valley floor. The two red liglrts on the tower would not

signif icantly impact the exist ing nightt ime visual experience.

* Al{ernalive I analyzes a prior configuration including 8 tower structures. This configLrralion is not proposed in the
applicalion betbre the Board in this case. Altemative 2 relates to the four tower proposal, which is being proposed
al this tirne.

FINDINGS OF FACT. CONCLUSIONS
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37 .

The adequacy of the FEIS was appealed by CPUSRV in February 2005 (Ex. J-22,p.2).

An extensive hearing on the SEPA appeal was conducted by Deputy Snohomish County Hearing

Examiner Ed Good in June and July 2005. After some 44 hours of testimony, the Deputy

Examiner issuedadecis iondatedAugust  17,2005.  (Ex.J-22) .  Heissuedarev iseddecis ion in

October 2005 (Ex. J-23) after considering a motion for reconsideration. The revised decision

found the FEIS "adequate as a matter of law in every respect except as to the assumptions about

viewer sensitivity and exposure assigned classes of viewers and by failure to rate the valley

consistent with its status as a shoreline of statewide significance." He directed the Countv to

reconsider those elements of the visual assessment on remand. (Ex. J-23, p.l  l) .

38 .

ln response to the Hearing Examiner's decision, the County reconsidered the visual

sensitivity of recreational users of the valley in an Addendum to the FEIS dated February 3,

2006. The Addendum re-evaluated the impacts to recreational users by assigning them a highly

sensitive rating, rather than the rnediun.r sensitivity rating used in the FEIS. This modified

assumption resulted in a classification of Viewpoint l0 as experiencing a significant view

impact. (J-5, p.5).s The Addendum further re-evaluated the three valley floor viewpoints that

had not init ial ly been given a rating of high visual quali ty. By increasing their init ialrat ings to

high visual quality, one additional viewpoint, (Viewpoint 4) would have been reduced to low

quality and thereby be characterized as experiencing a significant adverse environmental impact

'  Mr. Cloud's testirnony indicaled that changing the assigned viewer sensitivity to "high" for all viewpoints would
result in significant irnpact f indings at both viewpoints l0 (BHWP) and l7 (Shorl School Road). (Ex. S-3).
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after construction of the project. The information in this Addendum was used by the Hearing

Examiner in ruling on the Conditional Use permit in this case and by the County in approving

the SDP.

39.

At the hearing before this Board, Mr. Sorey claimed the FEIS and Addendum failed to

adequately evaluate views from the Snohomish River. Viewpoint 10 is a river level location at

the BHWP. The Addendum concluded it would experience a significant view impact under the

revised high sensitivity rating assigned to recreational users. Viewpoints 9 and 1 I also reflect

views from river level in or near the BHWP. (Ex. J-4, Figure A.0; Cloud testimony). The

revised sensitivity rating apparently did not result in significant impact ratings from those

viewpoints. The testimony at hearing established that no specific viewpoint was included in the

FEIS downstream from the BHWP, directly across from the site. River users in boats would be

able to see a portion of the proposed towers from the River in this location. River users fishing

on the east bank of the river near the Fish and Wildlife access point or the Zylstra access are

oriented away from the site and would not be significantly impacted by the project. (Cloud

testimony).

40.

The FEIS identified planting a tree farm on the site as a possible source of mitigation for

a por-tion of the visual impact posed by the antennas. (Ex. J-4, p.67). The trees would

eventually screen the lower 70 to 90 feet of the tallest antenna and the lower third of the smaller

antennas. The Snohomish County Addendum to the FEIS incorporated plantings as a mitigation

FINDINGS OF FACT, CONCLUSIONS
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measure for the project, requiring a 100-foot-wide buffer of native vegetation associated with a

river shoreline along a portion of the site boundary and a 1O0-foot-wide buffer of hybrid poplars

along the remaining perimeter of the site. (Ex. J-5, p.9). These plantings would mitigate impacts

to viewers along the river and viewers on the valley floor. The plantings would have only a

small mitigating influence on views from the Kenwanda neighborhood due to the elevated

perspective Kenwanda has of the project site. (Ex. S-2). The environmental review for this

project concluded that certain existing views from Kenwanda would suffer significant adverse

impacts from the project that cannot be fully rnitigated. (Ex. J-4, p. 68).

Any Conclusion of Law deemed to be properly considered a Finding of Fact is hereby

adopted as such. Based on the foregoing Findings of Fact the Board enters the following:

CONCLUSIONS OF LAW

l .
I

The Board has jurisdiction over the parties and tlre subject matter of this case pursuant to

RCW 90.58.180. The Board considers t lre case de novo, and the appealingpart ies have the

burden of proof to establish the permit approvals are inconsistent with the requirements of the

Shoreline Management Act, the Snohomish County Shoreline Master Program, and the State

Environmental Policv Act.

2 .

The issues identified in the Pre-Hearing Order remaining in dispute at the hearing were:

l. Did Snohomish County err in issuing shoreline substantial development permit 00
107495 SM (SSDP) to S-R Broadcasting in violation of the policies and
requirements of the Shoreline Manager.nent Act, ch. 90.58 RCW, the policies and
requirements of the County's Shorel ine Master Program, and the policies and

FINDINGS OF FACT, CONCLUSIONS
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requirements of the County's shoreline regulations, Snohomish County Code
(SCC) 30.44 including, but not limited to SCC 30.44.240, .250, .400, and .530,
and SCC 30.70.100?

Did Snohomish County err in issuing the SSDP to S-R Broadcasting if the SSDP
is inconsistent with the County's Comprehensive and Agricultural Plans where
consistency is required by SCC 30.44.240 and30.44.400?

Did Snohomish County err in issuing the June 9,2006, Addendum to the 2001
Determination of Non-Significance for the SSDP in violation of the requirements
of the State Environmental Policy Act, ch. 43.21C RCW (SEPAX

Did Snohomish County eff in issuing the SSDP to S-R Broadcasting based upon
incomplete, inadequate environmental review in violation of SEPA?

Did Snohomish County abuse its discretion in administratively processing and
granting the SSDP to S-R Broadcasting pursuant to a side deal with S-R
Broadcasting in violation of SCC 30.44.240?

SEPA Challenee

at

Snohomish County's environmental review of S-R Broadcasting's plan to erect towers at

the Short School Road site occurred through several processes. Initially, the County issued a

DNS for the original version of the project in October 2001 (Ex. J-13). The DNS was appealed

and tlre Hearing Examiner mled in July 2002, that the environmental review was adequate except

as to aesthetic and visual impacts. The matter was remanded for preparation of an EIS on the

single issue of aesthetic and visual impacts. A FEIS was issued in January 2005 addressing

visual and aesthetic impacts from26 viewpoints in the surrounding area. (Ex. J-4). An appeal of

FINDINGS OF FACT, CONCLUSIONS
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the adequacy of the FEIS to the Hearing Examiner resulted in 44 hours of hearing and a partial

remand to the County for further consideration of viewer sensitivity and the status of the area as

a shoreline of statewide significance. (Ex. J-23, p.l l.). On remand, the County issued an

Addendum to the FEIS in February 2006, assigning high sensitivity to all recreational users of

the parks, river, and valley. (Ex. J-5). The County used these environmental documents in

issuing its Addendum to Determination of Nonsignficance dated June 9, 2006. The Addendum

to DNS concluded: "An analysis of the original DNS and subsequent EIS has led to the

determination that the proposal's current configuration will not result in any environmental

impacts which have not been analyzed tn previous environmental documents." (Ex. J-2).

4 .

The SEPA challenges relate to the scope of environmental review and the adequacy of

the FEIS. CPUSRV contends the County relies upon a flawed DNS in approving this project. A

negative threshold determination must be based on compliance with the procedural requirements

of SEPA and be based upon information sufficient to evaluate the proposal's environmental

impact. Wenatchee Sportsmen v. Chelan Cotrntt, ,  l4l Wn.2d 169,176,4P.3d 123 (2000). The

review of the issuance of a DNS is conducted pursuant to the "clearly erroneous" standard. Moss

v. Ciry of Bellingham, 709 Wn. App. 6, 13,3 I P.3d 703 (2001). Under the clearly erroneous

standard, the decisionmaker "examines[s] the entire record and all the evidence in light of the

public policy contained in the legislation authorizing the decision." Cougar Mt. Assoc. v. King

County,  l  l l  Wn.2d 742,747,765P.2d264 (1988) .  A decis ion is  c lear ly  er roneous i f  the

FINDINGS OF FACT, CONCLUSIONS
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decisionmaker is left with the definite and firm conviction that a mistake has been committed."

Id,

The record in this case addressing environmental issues at the County level and before

this Board is substantial. Voluminous evidentiary submissions, numerous formal reports, and

significant expert and lay testimony have been presented on the alleged environmental impacts

of the project. Two extensive Hearing Examiner proceedings have been conducted on the

environmental issues. The prior County proceedings concluded that visual and aesthetic impacts

were the only area where a showing had been made of more than moderate adverse

environmental impacts. (Ex. J-16, p. 28).

5 .

The quantity and quality of information before the Board was adequate to evaluate any

potential adverse environmental impacts of the towerproject. The evidence does not support a

conclusion of significant adverse environmental impact to wildlife in the area. The towers will

not interfere with use of the BHWP or impair the quality of the wildlife habitat existing in that

location. The threat of bird collisions with the proposed structures is retnote, particularly now

that the guy wires have been removed from the design. The suggestion that Trumpeter swans

might abandon the area if the towers were constructed in one of their flight paths is troubling, but

speculative. Swans have shown some ability to adapt to changing circumstances, and the towers

will present only a small obstruction to a very wide flight path. Other than visual and aesthetic

issues, the towers will pose no threat to recreational and educationalusers of the BHWP, the

river, or the skies above the USRV. Accordingly, the Petitioners have not shown that tlre County

FINDINGS OF FACT, CONCLUSIONS
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had insufficient information upon which to base a DNS finding. Nor have Petitioners shown that

the project will result in significant adverse environmental impacts outside the area of visual and

aesthetic concerns. Issuance of a DNS for the SDP was not clearly effoneous. ,

6 .

CPUSRV also argues that the County relied upon a flawed EIS in approving the project I

The adequacy of an EIS is judged by a "rule of reason." Citizens Alliance v. Auburn, 126Wn.2d

356, 361, 894 P.2d 1300 ( 1995). ln evaluating adequacy of an EIS, the agency decision that the

EIS is adequate should be given substantial weight. Leschi Improvement Council v. Washington

State Highway Commission, 34 Wn.2d 271,285,525 P.2d774 (1974). The test of adequacy is

whetherthe EIS presents the decision makers with a "reasonably thorough discussion of the

significant aspects of the probable environmental consequences" of the proposed action.

Citizens v. Klickitat Cy., 122 Wn. 2d 619, 644, 860 P.2d 390, 866 P.2d 1256 (1993); Cheney v. I

Mountlake Terrace, 87 Wn. 2d 338, 344-45, 552 P.2d 184(197 6). The inquiry is not whether

eVeryconceivablev isualoraesthet ic impactof theproposalhasbeenana7yzed,butrather

whether the visual impacts of the proposal have been reasonably disclosed, discussed, and

substantiated. Citizens v. Klicktat Cy. at 644, Cathcarcl-Malth.1,-Cleorview v. Snohomish County,

96 Wn.2d 201 ,  634 P.2d 853 (  I  981) .

l .

Applying the legal standard for adequacy to this case, the Board is convinced that the

FEIS met SEPA's charge to examine the environmental impacts of the tower proposal. The EIS 
'

was properly scoped to include only visr-ral and aesthetic impacts. The analysis of the visual and

FINDINGS OF FACT, CONCLUSIONS
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aesthetic impacts was extensive and detailed. While every possible viewpoint was not

specifically analyzed, representative views from all significant perspectives were formally

evaluated. Views from the river were considered through analysis of viewpoints 9, 10, and I I .

Viewpoint l0 was classified as one showing a significant adverse environmental impact. While

another viewpoint further downriver could have been added to the visual impact study, the

analysis performed was sufficient to identify impacts on all relevant areas and user groups.

8 .

CPUSRV also contends the EIS is inadequate because the standard used in the visual

impacts study for determining the significance of identified impacts is invalid. Significance is

discussed in the state SEPA regulations as follows:

(l )"Significant" as used in SEPA means a reasonable likelihood of more
than a rnoderate adverse impact on environmental quality.

(2)Signif icance involves context and intensity (WAC 1007-l l-330) and
does not lend itself to a formula or quantifiable test. The context may
vary with tlie physical setting. Intensity depends on the magnitude and
duration of an impact. The severity of an impact should be weighed
along with the likelihood of its occurence. An impact may be
significant if its chance of occurrence is not great, but the resulting
environmental impact will be severe if it occurred . ..

WAC 191-11-794. The visual impacts analysis used in this case is based on the FHWA's long-

recognized methodology routinely implemented by government agencies. EDAW's

interpretation of numeric data to include only movements from high quality views to low quality

views as "significant" impacts was an intentional effort to separate significant impacts from

moderate impacts. The FEIS provided information about all perceived visual impacts and used

the test to highlight those impacts deemed signrficant. The evidence did not denonstrate any

FINDINGS OF FACT, CONCLUSIONS
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invalidity or inadequacy in the information provided by this approach, and the methodology does

not present a basis for invalidating the EIS.6

Shoreline Manasement

9 .

CPUSRV contends the project is inconsistent with the State Shoreline Management Act r

(SMA), RCW 90.58. The SMA contains an order of preference for the State and local
I

govemments to use in developing regulations governing shorelines of statewide significance:

The department, in adopting guidelines for shorelines of state-wide
significance, and local govemment, in developing master programs for
shorelines of state-wide significance, shall give preference to uses in the
following order of preference which:

(l)Recognize and protect the state-wide interest over local interest;

(2)Preserve the natural character of the shoreline;

(3)Result in long term over short term benefit;

(4)Protect the resources and ecology of the shoreline;

(5)Increase public access to publicly owned areas of the shorelines;

(6)lncrease recreational opportunities for the public in the shoreline;

(7)Provide fbr any other element as defined in RCW 90.58.100 deemed
appropriate or necessary.

In the implementation of this policy the public's opportunity to enjoy the
physical and aesthetic qualities of natural shorelines of the state shall be

6This conclusion is fr-rrther supported by the Addendurn to the FEIS which incorporated highest viewer sensitivity
for all recreational r.rsers and re-evah.rated impacts. The Addendum also re-evaluated views on the valley floor that
had been init ially rated less than high cluality. If all sLrch viewpoints were assigned high init ial cluality ratings, one
additronal viewpoint would rneet the criteria fbr a signitrcant irnpact. This Addendurn analysis was prepared by
County staff rather than the visr"ral expert who preparecl the FEIS view analysis.
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I

preserved to the greatest extent feasible consistent with the overall best
interest of the state and the people generally.

RCW 90.58.020. These priorities for shorelines of statewide significance have also been

addressed in the County's SMMP in Chapter H. CPUSRV argues that the tower proposal is

inconsistent with several of these guidelines including: (l) preserving the natural character of

the shoreline, (2) result in long-tenn over short-term benefit and (3) protect the resources and

ecology of the shorelines.

10 .

The S-R Broadcasting project will have very little impact on the natural elements of the

shoreline. The tower closest to the Snohomish River is over 700 feet away. The conditions

attached to the permit require S-R to plant native vegetation associated with a river shoreline on

the property boundary facing the river. (Ex. J-6). This planting may actually enhance the

riparian area in this vicinity. The project does not elevate shofi-term benefits over long term

benefrts, The anticipated benefits to citizens in Snohomish County from the enhanced radio

coverage achieved through implementing this project, including greater access to emergency

information, are long term and in the public interest. The impacts on views in the area are also

long term. The County has required screening plantlng to mitigate view impacts fionr the valley

floor and the river to the maximum extent possible. The remaining view impacts cannot be

furtlrer mitigated due to the necessary height of the towers. The County has properly evaluated

the long term benefits and detriments of the construction, and its permit approval, with

condit ions, is consistent with the identif ied policies of the SMA. The SMA also expresses a

FINDINGS OF FACT, CONCLUSIONS
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priority for protecting the resources and ecology of the shoreline. The S-R Broadcasting towers

would not impact the actual water resources of the Snohomish River or its ecology. The towers

will be located a significant distance from the river, and the evidence failed to demonstrate a risk

of harm to the river or its riparian habitat. CPUSRV has not carried the burden of establishing

the project would violate the state policies expressing priorities for shorelines of statewide

significance.

I  l .

The County has also incorporated policies addressing priorities for shorelines of

statewide significance in the SMMP. (SMMP, Chapter H). CPUSRV argues that five of these

policies are violated by the proposal:

2(a) Designate and administer shoreline planning environments
and use regulations to minimize rnan-made intrusions on shorel ines.

3(a) Preserve the shorelines for future generations. For example,
actions that would convert resources into reversible uses or detrimentally
alter natural conditions characteristic of shorelines of state-side
significance, should be severely limited.

3(b) Evaluate the short-term economic gain or convenience of
developments in relationship to long-term and potentially costly
impairments to the natural environment.

3(c) Actively promote aesthetic considerations when contemplating
new development, redevelopment of exist ing laci l i t ies or for the general
enhancement of shoreline areas.

4(a) Leave undeveloped those areas which contain a unique or
fragile resource.

FINDINGS OF FACT, CONCLUSIONS
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SMMP (Section H). Policy 2(a) actually speaks to the development of shoreline regulations,

rather than evaluation of project proposals. However, even if it were applied to the S-R

application, the Board is not convinced that the tower installation fails to minimize man-made

intrusions on shorelines. The towers are set significantly back from the river and will have no

discernable impact on the water body or the riparian environment along the river. Policies 3(a),

(b), and (c) are concemed with taking a long term view of the impacts. This project would not

conveft shoreline resources or detrimentally alter natural shoreline conditions. The only

demonstrated impact is on views. Policy 3(c) encourages active consideration of aesthetic issues

when contemplating new development. The aesthetic impacts of this project have been

exhaustively analyzed by the County and in the evidence presented to this Board. The conditions

placed on the project minimize aesthetic impacts to the maximum extent possible. As to Policy

4(a), there is no basis to conclude that the entire USRV must remain undeveloped on the basis

that it contains a unique or fragile resource. The USRV is a picturesque setting with a lovely

rural landscape. However, the entire area is not properly considered a unique or fragile resource

that must be left undeveloped as contemplated by Policy 4(a). The County's approval of the

SDP does not violate the County policies on shorelines of statewide significance.

t2 .

The County based its approval of this project, in part, on the Master Program provisions

relating to Utility uses. The radio broadcasting towers proposed by S-R are considered a Utility

under the SMMP which provides: "Utilities are services which produce and carry electric

power, gas, sewage, water, communications and oi l ." (Ex. J-7, p.F- 17). Uti l i t ies are a permitted

FINDINGS OF FACT. CONCLUSIONS
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use under the County's SMMP and may be located in the Rural Environment if they comply with

the general regulations and other SMMP policies. The SMMP identifies eight policies governing

uti lity installations:

l. Insure that upon completion of utility installation or maintenance
projects on shorelines, all areas be restored to pre-project configuration,
replanted with native species and, provided with maintenance care until
the newly planted vegetation is established.

2. Locate utility trunk lines and facilities outside shoreline areas, to the
maximum extent feasible.

3. Locate utility lines and facilities, when they must be placed in a
shoreline area, so as not to obstruct or destroy scenic views. Whenever
feasible, these facilities slrould be placed underground, or designed to do
minimal damase to the aesthetic qualities of the shoreline area.

4. To the maximum extent feasible, local govemments should
incorporate major transmission line rights-of-way on shorelines into their
program for public access to and along water bodies.

5. Locate utilities to meet the needs of future populations in areas
planned to accommodate this growth.

6. Combine utility rights-of-way in shoreline areas to the maximum
extent possible.

7. Require that major utility developments be consistent with adopted
County comprehensive plans for r-rtilities, where they exist, for provision
of the respective utility service to the County's residents.

8. Locate sewage treatment, water reclamation, desalinization and power
plants where they are compatible with other uses of the water and
shorelines.

(SMMP, p.  F-71)
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13 .

CPUSRV argues that the project conflicts with policies2,3, and 5. Policy 2 requires

locating utility facilities outside shoreline areas, to the maximum extent feasible. The evidence

in this case indicates that the conductive type of soil needed for the expanded coverage KRKO is

seeking occurs primarily in the Snohomish River Valley floodplain. While it is clear that being

close to fresh water is not necessary for good signal propagation, it was undisputed that a

location in conductive river valley soils is needed for an improved result. Since the entire

Snohomish River Valley floodplain is categorized by Snohomish County as shoreline, the

particular utility would have to be in a shoreline, in this location or elsewhere in the Snohomish

River Valley. Locating the transmission towers outside the floodplain area would not be a

feasible option, under Utility Policy 2, to meet the goal of providing expanded radio coverage in

Snohomish County.

14 .

Utility Policy 3 indicates that when utility facilities must be placed in a shoreline area,

they should be placed so as not to "obstruct or destroy" scenic views, and whenever feasible they

should be designed to do minimal damage to the aesthetic qualities of the shoreline area. View

obstruction is not defined in the SMA or the SMMP, but the Board has held that to obstruct

views means "to cut off from sight." Grill v. Anacortes, SHB 02-00 | (2002). ln Alexandet' v.

Port Angeles, Ecology, SHB 02-027,02-028 (2003) the Board analyzed view irnpairment fronr

residences on an upland bluff and public viewing areas in connection with proposed construction

of a waterfront convention center. The decision concluded that the project would be visible, but

FINDINGS OF FACT, CONCLUSIONS
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the impact of a five to ten percent (5-10%) view reduction did not equate to view obstruction.

Alexander, at 35. See, also, Bachelderv. Seatt le, TT Wn.App.154,164,890P.2d25 (1995)

(holding eighteen degree view reduction did not constitute an obstruction).

In determining whether the utility facility has been designed to do minimal damage to the

aesthetic qualities of the shoreline area, it is necessary to consider more than just the obstruction

of views. The major aesthetic issue presented by this case is not whether the views of the

mountains or river or valley are blocked, but rather whether the presence of the radio tower in

this portion of the Snohomish Valley is incompatible with the aesthetic quality of the shoreline.

Numerous Board opinions discuss compatibility and aesthetics in relation to the siting of

docks. Those cases address applications for shoreline conditional use permits and applications

for shoreline variancesT, but in at least one case involving a shoreline substantial development

permit, the Washington Court of Appeals analyzed the preservation of scenic views and the

importance of aesthetics as part of the view protection provisions of a local shoreline master

plan. Bellevue Farm Owners Ass'n v. Shorelines Hearings Board,100 Wn. App.34l,35l-58,

997 P.2d 380 (2000). The reasoning and concerns addressed in the Board shoreline dock

opinions are readily transferable to the present case because adjacent property owners in the dock

cases were not concemed about their views being blocked, they were concerned about seeing a

man-made structure in a natural setting.

ln Wriston v. Wahkiakum Co. v. Ecolog1,, SHB No. 05-005 (Findings of Fact,

Conclusions of Law, and Order)(September 28,2005), the Board summarized several earlier

'Cornpatibil i ty is specifically l isted as part of lhe critelia to be consiclered under a shoreline conditional use pemit
(WAC 173-21-160) and under a shoreline variance (WAC 173-27-170)

FINDINGS OF FACT, CONCLUSIONS
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Board decisions pertaining to compatibility (Id, p.24-27), giving prominence to Inskeep v. San

Juan Co., SHB No. 98-033 (1999). ln Inskeep, compatibility was analyzed according to the

extent to which the dock constituted a visual presence on the environment and the significance of

the man-made alterations. The dock in Inskeep was approved because it was able to largely

blend into the background. Id. at p.26.

The S-R Broadcasting transmission towers must be placed in a shoreline area to access

the conductive soil necessary for improved signal propagation. While the towers will be visible

in the vista from parts of the Kenwanda neighborhood and will impact the visual landscape from

the valley floor, the structures will not obstruct or destroy scenic views. Every effort has been

made to design the towers in a fashion that will minimize their visual intrusion. Guy wires have

been eliminated. The size of the towers has been minimized. The coloring will be neutral and

will blend into the background under many light/weather conditions, with the exception of

required orange and white marking on one tower for aircraft safety. Lighting at night will be

limited to one tower with directional lights. The towers will unavoidably add a visual element to

the existing views and vistas, but they will occupy a small part of the overall vista. The distance

from the viewing locations in Kenwanda and the slender profile of the towers will prevent the

antennas from obstructing or destroying scenic views from the residences. The towers will

impact the views from Kenwanda, and other areas as well, but the impact cannot be fairly

characterized as obstruction ordestruction in violation of Utility Policy 3. The Board finds that

the design features of tlie project have minimized the impact to aesthetics as much as possible.

FINDINGS OF FACT, CONCLUSIONS
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I ) .

The Utilities policy further states that utilities should be located to meet the needs of

future populations in areas planned to accommodate this growth. The proposed installation

appears to meet this policy because the transmission facilities are specifically being re-located to

allow for service to a larger geographic area and population base within Snohomish County.

This facility is being constructed where it is for the express purpose of meeting the

communication needs of growing population centers, and as such, it complies with Utility policy

t6 .

The SMMP allows utility installations in rural shorelines, such as the Short School Road

site. The S-R Broadcasting proposal complies with the use regulations for utilities outlined in

the SMMP. The issue remains whether the Petitioners have established that the project must be

denied because it is precluded by other County regulations applicable to a SDp.

17 .

CPUSRV has identified a number of elements and policies of the SMMP that are

implicated by the proposed towers. The site is located in the Rural Environment. The

Management Policies for the Rural Environment include:

l . Protect prime agricultural lands from incompatible and preemptive patterns of

development.

Restrict intensive development along undeveloped rural environment shorelines.

FINDINGS OF FACT, CONCLUSIONS
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4. Maintain existing and potential areas having a high capability to support intensive

agricultural uses for present and future agricultural needs.

(SMMP, Ex. J-7 , Section E) The evidence in this case did not establish that the tower srrucrures

would preempt agricultural uses of the subject site or the surounding properties. The land

around the towers would still be available for agricultural production and any crop restraints due

to depth of the copper wires would occur on a very limited part of the site._ The towers would

have no impact on raising crops or livestock elsewhere in the Valley. The evidence also fails to

demonstrate that the construction would introduce intensive land development along an

undeveloped rural shoreline in violation of Policy 4. The transmission facility is basically a

passive use with high visibility rather than a high intensity use. The structures occupy a small

portion of the site and are set back substantially from the river. The towers are only staffed for

periodic maintenance, and their presence will not generate large numbers of car trips or building

density in the area. The project does not violate the SMMP's management policies governing

activities in the Rural Environment.

18 .

CPUSRV also raises the project's inconsistency with the Shoreline Use Element policies

contained in the SMMP, Section D. The elements included in the SMMP include slrorel ine use.

economic development, public access, recreation, circulation,

historical/cultural/scientific/educational, conservation, agriculture, and implementation. The

element goals and general development policies express broad aspirations for shoreline uses

within the county. They discuss developments being "as compatible as possible with

FINDINGS OF FACT, CONCLUSIONS
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shorelines," protecting shorelines to the "fullest extent practicable", and preserving shorelines "if

feasible."8 After considering all the evidence presented at the hearing, the Board is not

convinced that the approval granted to S-R Broadcasting violates the goals and policies

contained in the shoreline elements section of the SMMP. Significant effort has been made to

minimize the impacts this installation would have on the surrounding area. The project, as

conditioned, is as compatible as possible with the shoreline environment. It does protect

important shoreline values to the fullest extent practicable.

8 The Shoreline Elements Goals and General Developrnent Policies specifically raised by CPUSRV inch-rde:

Shoreline Use Element Goal: Assure appropriate conservalion ancl developrnent of Snohornish County's

shorelines by allowing those uses which are particularly dependent r.rpon their location on and trse of shorelines, as

well as other developrnent which provides an opportunity tbr substanlial nLrrnbers of people to enjoy the shorelines'

This mgst be done in a manner which wil l achieve an orderly balance of shoreline trses lhat do not trnduly diminish

the quality of the environtnenl.
Shoreline Use Element Policy 2: Assure that all r.rses and clevelopntents are as cornpatible as possible with the

site, the surrounding area and the environtnent.
Shoreline Use Element Policy 5: Foster uses which protect the potential long-ternr benefits to the public from

comprornise by shor t - term econotn ic  gain or  co l tvenlence.
Shoreline Use Element Policy 8: Prohibit uses not water-surl 'ace nol shoreline dependent, which perrnanently

alter the shoreline, confl ict with or preempt other sholeline clepenclenl ttses.

Historical, Cultural, Scientif ic Element Policy 3: Preserve for t lre ptrblic benefit. with opportunity for

appropriate pr.rblic r.rt i l ization, significant historic, scientif ic. ancl edtrcational areas of the shorelines.

Recreational Element Policy l: Identify, preserve, protect ancl pLrrchase, if f 'easible, areas with r"rniqr-re

recreational characteristics before other developtttenl tnakes strch action irrpossible.

Recreational Element Policy 8: Give recognition to lhe recrealional valtres of shorelines in theirnatttral state.

Conservation Element Policy l: Protect the scenic and aesthetic qtralit ies of shorelines and vistas to the ftrl lest

extent practicable.
Conservation Element Policy 2: Provide fbr a benetlcial trt i l ization of shoreline resotl l 'ces in a way which wil l

not have an unreasonable adverse impact on other natttral syslellts or lhe qLlality o1-the environtrlent.

Conservation Element Policy 5: Givepriolity to nraintaining tlre l irnction of nalttral systems in appropriate

environments.
Agricultural Element Policyl: Protecl prirne agricultural lancls ti 'oltt incompatible and preemptive patterns of

development.
Agricultural Element Policy 2: Preserve and rnaintain tbr plesent and iirttrre needs all existing and potential

areas having a high capabil ity to sLrpport agrictrlttrral activit ies.
Agricultural Element Policy 4: Pennit only those developnrents on prittre agriculttrral land that are required to

nruintuin, clevelop or enhance viable f 'ann, agricullural ot' aqttttctt ltttr-al enterprises; e.g.. (a) Barns, rri lking parlors,

loafing sheds, storage shecls, etc; (b) Farm houses, garages, etc.; (c) Roads. dikes. drainage ditches, etc.; (d) Rearing

ponds, hatcheries, etc.; ancl (e) Agricultural waste disposal facil i t ies.

FINDINGS OF FACT. CONCLUSIONS
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19.

One policy merits specific discussion. Shoreline Use Element Policy 8 states: "Prohibit

uses not water-surface nor shoreline dependent, which permanently alter the shoreline, conflict

with, or preempt other shoreline dependent uses." CPUSRV contends this provision alone

requires denial of the SDP. The parties dispute whether the antenna construction is a water

dependent use. The evidence established that AM radio transmission towers, in general, do not

need to be on or adjacent to fresh water to propagate an acceptable signal. The evidence further

showed that in this particular situation, the goal of serving additional parts of Snohomish County,

combined with the physical and regulatory constraints on the placement of AM radio facilities,

require the transmission tower to be located in the conductive soil of the Snohomish River

floodplain.- On the facts of this case, a location in the floodplain of the Snohomish River, an

area which has been designated by Snohomish County as shoreline,n is necessary for siting the

AM transmission facility. Even if the S-R Broadcasting facility is not considered a water-

dependent use, it is not baned by Policy 8. The antennas would not permanently alter the

shoreline, conflict with, or preempt other shoreline dependent uses. The towers would be placed

over 700 feet from the river and would not alter the terrain or vegetation along the shoreline'

The towers would not conflict with typical uses of the shoreline including fishing and boating'

Since the construction would be well back from the river, it would not preempt any other

e Snohorrish Counly has chosen the option of inclr-rding the entire floodplain of the Snohornish^River as a shoreline

This approach is aurhorized but no1 required by the SMA (RCW 90.58.030(f), ancl a nttmbet'of other jtrrisdictions

have a more l irnited scope ibl shoreline jurisdiction surrottnding rivers.

FINDINGS OF FACT, CONCLUSIONS
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shoreline dependent use that might be made of the separately owned waterfront property.

Shorelines Use Element Policy 8 does not preclude this project.

Agricultural policies

20.

CPUSRV argues that the County has failed to consider its many policies relating to

agriculture in issuing this SDP. The County's decision document (Ex. J-6) does not specifically

mention agricultural policies in the SMMP or elsewhere, although it does mention compliance

with Shoreline Use Element Policies, which include agriculture. (Ex. J-6, fl6).'o As discussed

above, the evidence did not support a conclusion that farming operations would be impacted by

the radio tower installation. The main agricultural impact alleged by CpUSRV is the aesthetic

impact of introducing large radio towers in this currently rural setting. Craven Farms is

concerned that the destination part of their farming operation would be harmed by the intrusion

of large towers very near their pumpkin patch. The towers would be visible from the parking lot

at Craven Farms, from some areas approaching their wedding venue, from the fields and from

the outdooractivity areas. While Mr. Craven's description of changes in rural life and farming is

very credible, the preservation of productive agricultural land being addressed by the County,s

agricultural goals and policies is not impaired by the project. The commercial or retail aspects of

"'Giuen the ntrnrber of issues raised during the history of this pro.ic.ct and the nurnero's policies highlighted by thepro.iecl opponents, the County's r.rlt imate decision in J-6, is noiubiy lacking in cletailed analysis. The evidentiary
record in this case, including the many exhibits f i 'orn earlier county proceedings and live testirnony, provides the
Boald with an adeqtrate basis forrendering a tle novo decision on rhis controversy, but the County should becognizanl of its own reqttirernent to prepare finclings ancl conclusions which rupport the decision and rellect how thedecis ion would carry oLr t  appl icable Counly pol ic ies.  (scc 30.44.250).
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the expanded farm uses allowed in Snohomish County are the only activities potentially

impacted by the project, and even that potential impact is speculative at best, based on a fear that

customers will no longer want to visit or hold events at the farm if the antennae are visible in the

background. The S-R Broadcasting installation would maintain agricultural use of over 99o/o of

the project site and the entirety of the suroundin g area.

The Board is not persuaded that the agricultural policies in the SMMP or the more

general agricultural issues addressed in the Comprehensive Plan or the Agricultural Preservation

Plan are compromised by the proposed use at this site.

Administrative Processins

21 .

CPUSRV further contends the permit should be overturned because the County processed

the SDP approval administratively instead of submitting it for review before the County Hearing

Examiner. Department action on a shoreline permit application is addressed in SCC 30.44.240.

The Department is directed to review the project for compliance with appropriate policies and

regulations and consider comments received from interested persons. The Department then is

given the option of how to proceed:

(2) The department may:

(a) Approve the shoreline substantial developrrent, shoreline conditional use, or
shorel ine variance permit application with or without condit ions; or

(b) Submit the shoreline substantial development, shoreline conditional use, or
shoreline variance permit application to the hearing examiner for consideration
together with the department's recommendation in order to allow interested persons
to present their views. .. .

F INDINGS OF FACT, CONCLUSIONS
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(i) any recommendation for permit application denial shall require hearing
examiner consideration.

(ii) factors weighed in determining the need for hearing examiner consideration
include the presence of significant economic, health, safety, environmental and land
use issues, and/or conflicts with the county's adopted plans, policies or regulations.

SCC 30.44.240(2). The County testified that it exercised its discretion to issue the permit

administratively because an extremely large amount of material and comment had already been

presented in the prior hearing examiner proceedings on this project and the lengthy hearing on

the adequacy of the FEIS. The County believed the issues were fully identified and that nothing

would be served by conducting yet another hearing examiner proceeding. CPUSRV assert that

the factors identified for consideration in referring a case to the examiner are present here and

that failure to conduct a hearing was a fatal flaw in the permit process.

The County did not abuse its discretion under SCC 30.44.240. Given the repeated

opportunities for comment on this project and the extensive hearing on the FEIS adequacy, the

County could reasonably conclude that a funher hearing examiner proceeding would not be

helpful in analyzing the project. The project opponents have not been prejudiced by any failure

to conduct a hearing because they have fully litigated the permit approval on a de novo basis

before this Board. The provisions of SCC 30.44.240 provide no basis for overtuming the SDP

approval.

22 .

The construction of these transmission towers presents a very difficult case because the

instal lat ion wil l  cause visual impacts that cannot be entirely mit igated. The SMMP, however,
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specifically allows utility projects in the shoreline environment if general conditions are met.

The towers will have no impact on the river, the riparian vegetation or habitat, or the recreational

uses available. It will not interfere with agricultural production. The proposal has been modified

to minimize its visual intmsion to the maximum extent possible. Despite every effort, however,

the project will still be much taller than anything else on the valley floor and will become part of

the vista from upland neighborhoods. Some of the visual impacts cannot be fully mitigated, but

they have been fully considered as required by SEPA. The evidence does not establish a

violation of shoreline regulations or other applicable County policies. The County has approved

this use in both the conditional use permit and the shoreline SDP permit after full consideration

of its regulatior.rs and the competing public interests. The evidence has not established that the

SDP is in violation of the governing regulations and, accordingly, the County's shoreline SDP

approval is upheld.

^ 1

Any Finding of Fact deemed to be properly considered a Conclusion of Law is hereby

adopted as such.

Based upon the foregoing Findings of Fact and Conclusions of Law, the Board enters the

following

ORDER

Sno}romish County's approval of the S-R Broadcasting SDP is AFFIRMED.

DONE this 26th day of December 2006

SHORELINES HEARINGS BOARD
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